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Family physicians who wish
to provide abortions have
been subject to both denial of
coverage by medical liability
insurers and the imposition
of large premium increases.
These policy decisions by insur-
ance companies raise ques-
tions about the role of family
physicians in abortion care
and about the autonomy of
medical specialties in defining
their scope of practice.

We review the issues spe-
cific to abortion services in the
primary care setting and ex-
amine the broader implica-
tions for the medical profes-
sion. Finally, we review how
advocacy and improved regu-
lation of the insurance indus-
try could help to ensure that
clinicians who are trained and
willing to provide services to
their patients are not limited
by the decisions of medical
liability insurers. (Am J Public
Health.2008;98:1770-1774. doi:
10.2105/AJPH.2008.136325)

IN 2004, A FAMILY PHYSICIAN
in New York State decided that he
would offer medication abortion
with mifepristone and misoprostol
to patients in his practice who
desired early pregnancy termina-
tion. He received training in med-
ication abortion and made ar-
rangements for back-up surgical
abortion coverage in the event of
unsuccessful termination. He also
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wrote his medical liability carrier a
letter to inform them of his plans.
Although he was accustomed to
prescribing medications with po-
tential toxicity, such as sildenafil,
warfarin, and oxycodone, without
requesting clearance from his lia-
bility carrier, he decided that it
would be prudent to notify the
company of his plans to prescribe
mifepristone. To his surprise, he
received the following reply from
the carrier:

Our determination is that this
procedure will be covered for
OB/GYN physicians only. We do
not believe this falls within the
accepted scope of practice for a
Family Physician, and therefore
will not cover a family physician
who provides Mifepristone in
their [sic] practice. (R. Morrow,
written communication, May
2006).

The treatment of this
physician—and many others like
him—Dby liability insurance carriers
raises questions that are specific
to abortion care, as well as more
fundamental questions about the
autonomy of the medical profes-
sion. Here we explore the issues
regarding liability insurance for
family physicians providing abor-
tions: Is abortion within the scope
of practice for family physicians?
Are there in fact legitimate con-
cerns about the liability risk associ-
ated with abortion care performed
by members of this specialty that
justify limitations on women’s

access to pregnancy termination?
In addressing these issues, we also
draw attention to the more far-
reaching questions: Who has the
authority to define the scope of
practice of physician specialties?
Is it appropriate for insurers to
make medication-by-medication
decisions about coverage of the
liability risk associated with pre-
scribing drugs approved by the
Food and Drug Administration?
How are decisions about coverage
of specific medical services
made? Finally, what actions can be
taken to ensure that restrictions
on malpractice coverage do not
inappropriately limit physicians’
ability to provide care to their
patients?

BACKGROUND

More than 1 million abortions
are performed in the United States
every year,' and it is estimated that
449% of women will have an abor-
tion in their lifetime.> Although
there is therefore a large need for
abortion services, women’s ability
to access them is increasingly lim-
ited. Nationally, 87% of counties
have no practicing abortion pro-
vider,' and the number of sites
providing abortions decreased by
11% between 1996 and 2000°
and by 2% between 2000 and
2005

One strategy that has been
suggested to reverse the shrinking
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pool of abortion providers is to
increase the number of family
physicians who provide these ser-
vices.*® Family physicians provide
care to women of reproductive age
and are trained to perform many
office-based procedures. Further,
first-trimester aspiration (also
known as surgical) abortion and
medication abortion are low-risk
procedures that can be safely
provided in an out-patient setting,
with a serious complication rate
of 0.2% or lower.®” In addition,
many family physicians provide
care in areas with limited access to
other health care providers,® such
as rural communities, and there-
fore may increase access where it
is needed most. Increasing inte-
gration of these services into pri-
mary care practice could lessen
the inconvenience to women of
traveling long distances to obtain
abortions, the medical risks asso-
ciated with delays in abortion, and
the harassment women often suf-
fer when entering large abortion
clinics.

LIABILITY INSURANCE AS
A BARRIER

A growing number of family
medicine residency programs now
offer training in medication and
first-trimester aspiration abortion,
and an expanding cadre of family
physicians are prepared to provide
these services. The cost and
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availability of liability insurance
have emerged as a prominent
barrier for these physicians in

910. this was

published reports
confirmed in our communications
with practicing providers. In the
most extreme cases, insurance
carriers have refused altogether
to provide coverage for family
physicians providing abortion.
Even when insurers agree to
cover family physicians, the pre-
miums may not be affordable.
Abortion is often covered as part
of existing comprehensive liabil-
ity policies for the minority of
family physicians who perform
obstetrics, but for other family
physicians, abortion riders cost
as much as $10000 to $15000
per year. This cost is comparable
to the average annual cost of
basic coverage for family physi-
cians, reported at $12 300 in
20021

In many cases, physicians who
wish to prescribe medications—
mifepristone and misoprostol—to
induce abortion have been sub-
jected to the same limitations that
are imposed on physicians per-
forming first-trimester aspiration
abortion, a surgical procedure.
Some medical liability insurance
carriers refuse to provide cover-
age altogether or charge the same
premiums for liability coverage for
medication abortion as for aspira-
tion procedures.

These coverage decisions do
not affect only family physicians.
Other primary care providers, in-
cluding internists'* and advanced-
practice clinicians," are increas-
ingly receiving training in early
pregnancy termination with the
goal of incorporating this service
into their primary care practices.
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Limitations on coverage will likely
affect these providers as well.

ASSESSING THE MERITS
OF THE COST OF AND
LIMITATIONS ON LIABILITY
COVERAGE

What evidence justifies the de-
termination by some carriers that
abortion should not be performed
by family physicians? In fact, there
is considerable precedence for the
place of abortion within the scope
of practice for the specialty of
family medicine. Aspiration abor-
tion for pregnancy terminations
up to 10 weeks’ gestation is listed
as an advanced skill by the Amer-
ican Academy of Family Physi-
cians,'* and a 1997 survey of
members of the National Abortion
Federation found that 18% were
family physicians.”® Many family
physicians participated in the
original trials of mifepristone that
led to approval by the Food and
Drug Administration.'®'” Finally,
the safe and effective provision
of medication and aspiration
abortion by family physicians has
been extensively described in the
literature.'®"*' Further, it is the
position of the American Acad-
emy of Family Physicians, the
specialty society for family medi-
cine, that

clinical privileges should be
based on the individual physi-
cian’s documented training and/
or experience, demonstrated
abilities and current competence,
and not on the physician’s spe-
cialty.??

Therefore, the unilateral deter-
mination by some liability carriers
to deny coverage for abortion
services by family physicians
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appears to be an inappropriate
intrusion on medical practice.

What about the rationale for
the large premiums for abortion
riders? This might be justified if
abortions provided by family
physicians were associated with a
large liability risk. However, the
evidence suggests that the charges
are out of proportion to the true
risk involved. Although liability
risk is not exactly equivalent to
medical risk, the low complication
rate associated with first-trimester
termination indicates that the in-
crease in liability is also likely to be
low. Our research identified no
available public data on liability
risk for abortions. Therefore, to
better quantify this risk, we ob-
tained information about all abor-
tion-related payments in 1996 to
2005 from the National Practi-
tioner Databank, a federally ad-
ministered database that lists all
malpractice payments.

During this period, 756 pay-
ments were made for cases in-
volving abortions (including those
performed after the first trimester;
Table 1). These payments totaled
$157 million, and only 1, for
$585 500, was identified as being

1996-2005

Payments, no.

Total abortions in United States®
No. payments per million abortions
Median payment,” $ (25%, 75%)

TABLE 1—Abortion-Related Medical Liability Payments,

Amount of liability payment per abortion performed, $

related to a medication abortion.
Assuming all other payments were
related to surgical abortions, and
with a total of 14.1 million surgical
abortions performed in the United
States over this period,' the aver-
age liability payout for abortion
was approximately $11 per proce-
dure. Therefore, a primary care
physician performing 10 proce-
dures per month would have an
average cumulative liability of ap-
proximately $1320 per year.
Although this estimate is an
oversimplification of the actuarial
process used for premium rate
setting and does not include ad-
ministrative costs, it is the best
estimate possible given the data
available; more-accurate calcula-
tions would require liability car-
riers to make information about
their actuarial models public. Our
calculation most likely overesti-
mates the costs involved for family
physicians, because family physi-
cians generally provide only first-
trimester abortions, which are
associated with fewer adverse out-
comes than are second-trimester
procedures.**> The recent ap-
proval of mifepristone limits
conclusions about the liability

No.

756
14.1 million
53.62
88037 (27225, 235950)
11.11

liability claim and the liability payment.
®In 2006 dollars.

“Figure is for 1991 to 2000 because of the time lag between the incident leading to a
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risk involved with medication
abortion. Overall, the premiums
charged to family physicians pro-
viding abortions seem to be out of
proportion to the financial risk.

The denial of coverage and in-
creased premiums charged by lia-
bility insurers to physicians who
provide medication but not aspi-
ration abortions is especially trou-
bling. To our knowledge, no other
medication prescribed in the pri-
mary care setting is singled out in
this manner by liability carriers,
despite the fact that many other
medications have toxicities equal
to or greater than the combination
of mifepristone and misoprostol.
For example, a recent review of
out-patient anticoagulation with
warfarin found that 2.3% of pa-
tients using this medication were
hospitalized in a year for warfarin-
related complications,** fluoro-
quinolone antibiotics have been
associated with an incidence of
tendon rupture as high as 4 in
1000,* and the incidence of
anaphylaxis with angiotensin-
converting enzyme inhibitors is
approximately 0.5%.%° Because
these medicines, and many others
with known toxicities that are
prescribed daily by family phy-
sicians, are not associated with
increased premiums, mifepris-
tone appears to have been sin-
gled out in an unprecedented
manner.

THE DISCONNECT
BETWEEN INSURER
POLICY AND DATA

First-trimester abortion appears
to be well defined within the scope
of family medicine, and the pre-
miums charged for liability
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coverage for abortion services
seem to be unreasonable in com-
parison with the liability risk in-
volved. Is this incongruence be-
tween liability insurer practices
and the evidence the result of
standard business practices, or is
there more to the story? Two
aspects of normal business opera-
tions by malpractice insurers offer
potential explanations: the group-
ing of services under physician
classifications and the cautious ap-
proach to insuring unknown risks.
The determination of malprac-
tice rates is partially based on
physician scope of practice. When
insurers group procedures to-
gether to define the insured scope
of practice, decisions about how
procedures are categorized affect
the cost of insurance. Lower-risk
procedures may be classified with
higher-risk procedures for simpli-
city and convenience®” or simply
because the relative liability risks
are not understood. The categori-
zation of first-trimester abortion
with other procedures with higher
medical risks, such as obstetrics,
could explain the high premiums.
An additional factor that insur-
ance companies consider in de-
termining the cost of a premium is
uncertainty about the liability ex-
posure associated with a specific
service. Insurers may charge
higher premiums for services
when only incomplete actuarial
data are available, because they
want to limit their liability associ-
ated with insuring an unknown
risk.?® The recent increase in
family physicians who provide
abortions may have introduced
this type of uncertainty into in-
surers’ rate-setting deliberations
and resulted in higher premiums.
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These underwriting practices
may partly explain the high pre-
miums for coverage of abortion
services by family physicians. The
routine nature of these practices is
itself cause for concern, because
other services important to public
health may incur high premiums
through arbitrary application of
these principles. In addition, in the
case of abortion, it is unlikely that
these routine underwriting prac-
tices are the only contributing
factors. It is difficult to justify the
outright denial of coverage to
family physicians who wish to
provide abortions by evoking
standard business practices. Fur-
ther, the increased premiums as-
sociated with provision of medi-
cation abortion alone and the
magnitude of premium surcharges
for coverage of medication or as-
piration abortion also suggest that
family physicians providing abor-
tions have been singled out for
prejudicial treatment. Although
we can only speculate about the
reasons for this treatment, it is
plausible that some decision-
makers at liability insurance com-
panies are apprehensive about
potential political fallout from de-
cisions to cover abortions or have
personal ethical objections to
abortion that influence their busi-
ness practices.

The probable role of these per-
sonal and political influences on
liability coverage for abortion has
parallels in other areas of female
reproductive health, in which
governmental and corporate deci-
sionmakers appear to apply dif-
ferent standards than those gov-
erning other health care issues.
Examples include the willingness
of many health insurance
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companies to include medications
for erectile dysfunction but not
contraceptives for women as a
covered benefit* and the pro-
longed and inordinately compli-
cated process by which over-the-
counter status for emergency
contraception was approved by
the Food and Drug Administra-
tion.3° It has also been suggested
that the pharmaceutical industry’s
relative neglect of development of
new contraceptives is at least
partly attributable to a desire to
avoid controversy associated with
these products.

POLICY IMPLICATIONS
AND RECOMMENDATIONS

Decisions made by medical lia-
bility insurers clearly affect both
women who seek access to abor-
tion services and family physicians
who wish to provide these ser-
vices. Further, these actions have
implications for health profes-
sionals as a whole, raising the
specter of medical liability insurers
overriding the authority of the
medical profession to determine
scope of practice for medical spe-
cialties, determining premiums on
a medication-by-medication basis,
and charging inappropriately high
premiums for specific services.
Health professionals and the pub-
lic both have a stake in increasing
the transparency and fairness of
liability insurance rate setting and
the determination of scope-of-spe-
cialty practice, both for this pro-
cedure and for medical practice as
a whole.

What steps can be taken to
protect medical autonomy and to
ensure that insurance companies
are held accountable for the
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reasonableness of their premiums
for liability coverage for abortion
services? Medical specialty orga-
nizations, legislators, regulators,
and malpractice insurers should
all be engaged in addressing these
issues. Indeed, the American
Academy of Family Physicians has
an existing policy stating its intent

to be an advocate for family
physicians regarding any mecha-
nism for . .. equitable premium
differentials for family physicians
... based on sound actuarial ev-
idence and standards of care.*?

To our knowledge, the acad-
emy has not actively pursued this
policy as it pertains to premium
differentials for abortion services.
Further action, such as the lobby-
ing of state and federal lawmakers
and direct pressure on liability
carriers, is clearly warranted, and
support from other physician spe-
cialty societies and health profes-
sional organizations is essential to
effectively resist unwarranted in-
cursions by liability insurers on
the ability of licensed health pro-
fessionals to provide services to
their patients.

Oversight of the medical liabil-
ity insurance industry is relatively
weak, with differing state regula-
tions and differing enforcement of
those regulations. State legisla-
tures and regulators should in-
crease their oversight of the rate-
setting process for medical liability
insurance to ensure that premiums
are actuarially fair and consistent
with public health goals. Regula-
tions prohibiting undue discrimi-
nation and unfair trade practices
that negatively affect consumers
and policyholders could enable
greater oversight, and increased
funding of regulatory agencies
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could lead to better enforcement
of existing regulations.

Liability insurers should also
voluntarily remedy their inequita-
ble approach to covering abortion
by using actuarial data specific to
early pregnancy termination in
determining premiums and by ac-
knowledging that first-trimester
abortion is within the scope of
practice for family physicians, as
indicated by extensive and easily
available documentation. Clearly
there are limitations on the degree
to which liability insurers can tai-
lor their coverage for individual
services, but increased attention to
the public health implications of
physician classifications and scope-
of-practice determinations could
limit the negative consequences of
insurance coverage decisions.

Disproportionate premiums
and denial of coverage for abor-
tion provision by family physicians
limits access to abortion and pre-
sents a challenge to the medical
profession as a whole. Advocacy
by medical specialty organizations,
improved regulation of the insur-
ance industry, and increased at-
tention by liability insurers to the
effect of their decisions would help
to ensure that primary care clini-
cians who are trained and willing to
provide services to their patients are
not limited by the decisions of
medical liability insurers. =
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When There’s a Heartbeat: Miscarriage Management
in Catholic-Owned Hospitals

| Lori R. Freedman, PhD, Uta Landy, PhD, and Jody Steinauer, MD, MAS

As Catholic-owned hospitals
merge with or take over other
facilities, they impose restric-
tions on reproductive health ser-
vices, including abortion and
contraceptive services. Our in-
terviews with US obstetrician—
gynecologists working in Cath-
oliccowned hospitals revealed
that they are also restricted in
managing miscarriages.

Catholic-owned  hospital
ethics committees denied ap-
proval of uterine evacua-
tion while fetal heart tones
were still present, forcing phy-
sicians to delay care or trans-
port miscarrying patients to
non-Catholic-owned facilities.
Some physicians intentionally
violated protocol because they
felt patient safety was compro-
mised.

Although Catholic doctrine
officially deems abortion

permissible to preserve the life
of the woman, Catholic-owned
hospital ethics committees
differ in their interpretation of
how much health risk consti-
tutes a threat to a woman'’s
life and therefore how much
risk must be present before
they approve the intervention.
(Am J Public Health. 2008;98:
1774-1778. doi:10.2105/AJPH.
2007.126730)

OVER THE PAST DECADE, AS
Catholic hospitals have merged
with and purchased nonsectarian
hospitals around the United States,
the lay press and legal journals
have featured discussion about the
impact of these mergers on patient
care, particularly with regard to re-
productive health.!~® The literature
has focused on policies prohibiting
tubal ligation, contraceptive

1774 | Government, Politics, and Law | Peer Reviewed | Freedman et al.

services, emergency contracep-
tion, and abortion. Although other
religiously owned and nonsectar-
ian hospitals may also prohibit or
limit some of these services, Cath-
olic-owned hospitals are the larg-
est group of religiously owned
nonprofit hospitals, operating
15.2% of the nation’s hospital
beds,® and increasingly they are
the only hospitals in certain re-
gions within the United States.”
The result is that Catholic and non-
Catholic patients alike come to de-
pend on these facilities for emer-
gencies, childbirth, and routine
procedures without knowing how
some of their options are poten-
tially curtailed.

The findings reported here
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abortion provision in the clinical
practice of obstetrician—gynecolo-
gists, we interviewed 30 obstetri-
cian—gynecologists around the
United States. During the inter-
views, which were conducted in
2006, 6 physicians working with
or within Catholic-owned hospi-
tals revealed that they were con-
strained by hospital policies in
their ability to undertake urgent
uterine evacuation. They reported
that Catholic doctrine, as inter-
preted by their hospital adminis-
trations, interfered with their
medical judgment. For example,
some of them were denied per-
mission to perform an abortion
when uterine evacuation was med-
ically indicated and fetal heart
tones were still present.
Catholic-owned institutions
and their employees must adhere
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